LICENSE AGREEMENT

This Agreement is entered into on       (YYYY-MM-DD) by and between Database-Brothers, Inc., a Texas corporation with offices at 10713 RR 620 North, Building 400, Austin, Texas 78726 (“DBI”) and Insert Customer Name Here, located at Insert Customer Legal Address Here: Street, City, State, Postal Code, Country (“Customer”).


In consideration of the mutual covenants and promises contained in this Agreement, DBI and Customer agree as follows:

1.
SOFTWARE; HARDWARE; PRODUCTS:  As used herein, the term “Product” shall mean the Software and the Services and the Hardware.

“Software” shall mean the DBI operating system, program(s), and/or application software in Object Code and Source Code formats identified in Schedule A attached to and made a part of this Agreement, all Patches, Enhancements, Releases, Versions, and Derivative Works created by or on behalf of DBI if any, provided under this Agreement, any Third Party Components, and all supporting documentation, if any, provided under this Agreement.

“Services” shall mean the services sold by DBI to Customer pursuant to this Agreement identified in Schedule B attached to and made a part of this Agreement.  Services may be provided by DBI or by consultants or third parties acting in concert with DBI.  

“Hardware” shall mean the computer equipment or other tangible products sold by DBI to Customer pursuant to this Agreement identified in Schedule C attached to and made a part of this Agreement.  Such Hardware may be assembled, created or manufactured by DBI or procured by DBI from third parties for resale.
"Source Code" means a form of the Software in which the program logic is easily deduced by a human being, such as a printed listing of the program, or in an encoded machine readable form such as might be recorded on optical disc, magnetic disc or tape, from which a printed listing can be made by processing it with a computer.

"Object Code" means the form of the Software resulting from the translation or processing of Source Code by a computer into a machine language or intermediate code, which is not convenient to human understanding of the program logic, but which is appropriate for execution or interpretation by a computer.

“Patch” means an accumulation of fixes (e.g., corrections of errors or other incidental corrections) to the Software, which may or may not include new functionality.  Patches shall be provided to Customer, in the same format or formats (Source Code and/or Object Code) as the product Version base release (Vn.0), individually or, unless otherwise provided for in this Agreement, at DBI's option, via new Releases.

“Enhancement” means a substantial new feature added to, or alteration of functionality of, the Software, whether or not developed by DBI.  Enhancements shall be provided to Customer, in the same format or formats (Source Code and/or Object Code) as the product Version base release (Vn.0), via new Releases.
"Release" means a collection of Patches and Enhancements that are intended to be applicable to a given product Version.  Release numbers follow a decimal point after the Version number, as in V1.2, where 2 is the release.  Releases are intended to extend the useful life of a current product Version.
"Version" means a complete set of product features and functionality with an associated code base.  New Versions may become available from DBI when a product is substantially re-written or re-designed to provide several new features, functions, operational improvements, or performance improvements.

 “Derivative Work” means a work that is based upon the Software, such as a revision, modification, correction, compilation, addition, translation (including translation into other computer languages), abridgement, condensation, expansion, or any other form in which the Software may be recast, transformed, or adapted, and that, if prepared without authorization of DBI or, if applicable, other owner of the copyright in such Software, would constitute a copyright infringement. 

"Intellectual Property Rights" means any and all rights existing from time to time in a specified jurisdiction under patent law, copyright law, publicity rights law, moral rights law, trade-secret law, semiconductor chip protection law, trademark law, unfair competition law, or other similar rights.

“Third Party Components” means any Source Code or Object Code or other products or services bundled with, included in, or pre-loaded along with the DBI products licensed hereunder.  
2.
GRANT OF LICENSE:  DBI hereby grants to Customer, for the term of this Agreement: a non-exclusive, non-transferable, perpetual or term license to execute, reproduce, display, perform, modify, and to use the current version of the Software on its server(s) owned or leased by and in full control of Customer as defined by Schedule A.  Term licenses shall renew automatically unless Customer elects to cancel this agreement per paragraph 11.c.  A server is defined as a host processor with one or more central processing unit cores ("CPUs") but which is identified by a single hostname and unique Internet Protocol ("IP") address on a local area network ("LAN").  

3.
TRIAL PERIOD:  Customer has completed a trial period pursuant to a separate agreement, complimentary download evaluation, or has elected to waive the option of a trial period.

4.
FEE(S):  Customer shall pay DBI the License Fee(s) specified in Schedule A and the Appliance Purchase Price, if applicable, specified in Schedule C within ten (10), thirty (30), or sixty (60) days following Customer's execution of this Agreement as indicated in Schedule A.  DBI will submit a correct and proper invoice to Customer for any and all amounts due, and Customer shall timely pay amounts due within the agreed number of days of receipt of DBI’s invoice.  Amounts outstanding beyond said period shall bear interest at one and one-half percent (1½%) per month.

5.
MAINTENANCE; UPGRADES:  In consideration of Customer's payment of the Annual Maintenance Fee set forth in Schedule A, DBI shall provide support, at a minimum between the hours of 9:00 a.m. and 5:00 p.m. Central Time, (call 512-249-2324 x114, email support@db-performance.com, or, for fastest service contact DBI support via www.db-performance.com/suptreq.php), individual Patches, Releases, Enhancements, and new Versions to the Software so long as Customer is in compliance with the terms of this Agreement.  DBI will generally provide Patches to the Software when required by operating system and/or database manager system (DB2 or Oracle) within one-hundred eighty (180) days of new software version general announcement ("GA") date.  Customer may terminate such support and maintenance service at any time upon providing DBI with thirty (30) days' prior written notification and such termination shall not affect Customer's license or the remainder of this Agreement which shall remain in full force and effect.  In the event Customer terminates such support and maintenance service, Customer shall not be entitled to a pro-rata refund for any portion of such Annual Maintenance Fee which has already become due or for which Customer has already paid.  In order to keep in effect the maintenance services under this Agreement, Customer must timely pay an Annual Maintenance Fee each year.  If Customer fails to pay the Annual Maintenance Fee for one or more years and later desires to re-establish maintenance services from DBI under this Agreement, (i) Customer must first pay the Annual Maintenance Fee for all prior, unpaid years, plus a 25% reinstatement fee, and (ii) Customer and DBI must agree in writing to such resumption of maintenance services.  DBI’s maintenance price protection policy provides that annual maintenance fees will not increase from year to year by more than 2%, provided that Customer’s maintenance payments are timely received when due; If any Customer maintenance payment is received past due (after the due date), DBI, at its discretion, may increase Customer’s Annual Maintenance Fee by up to 20%. 
(a) Support Service Classes; Customer shall elect a support service class defined in Schedule A from the following options:
First Class; Premium Support with 24 Hour Response, includes phone, email, and web support, plus all new releases and all new versions; maintenance renewal is 22% of discounted license price paid
Business Class; Support with 72 Hour Response, includes phone, email, and web support, plus all new releases and all new versions; maintenance renewal is 20% of discounted license price paid
Coach Class; Support with 96 Hour Response, includes email support, plus all new releases of the current version only; maintenance renewal is 15% of discounted license price paid
6.
OWNERSHIP; PROPRIETARY RIGHTS:  Except for the license granted to Customer under this Agreement, DBI retains all right, title and interest in and to the Software, all copies of the Software and all Patches, Releases, Enhancements, new Versions and DBI-created Derivative Works.  Customer acknowledges and agrees that the Software and any copy of it constitutes valuable trade secrets and/or proprietary and confidential information of DBI, and that all applicable Intellectual Property Rights in the Software are and shall remain the property of DBI.  The entire right, title and interest in and to any and all Customer-created modifications and/or Derivative Works shall vest exclusively in Customer; provided however, that Customer agrees that Customer shall not sell, transfer, or otherwise disclose such modifications and/or Derivative Works to third parties except that Customer may disclose such modifications and/or Derivative Works to agents, representatives and/or contractors who have a need to know for purposes of providing services to Customer and who have signed an appropriate confidentiality agreement.  Nothing in this Agreement shall be deemed to grant to DBI and right or license in and/or to any Intellectual Property Rights now or hereafter owned or controlled by Customer. 
7.
CONFIDENTIALITY; COPIES; RESTRICTIONS: (a) "Confidential Information" means any information of any type which constitutes proprietary information or is a valuable trade secret of a party, including but not limited to the Products and any and all information, know-how, processes and equipment of any kind related to the Products or the business of DBI.  The parties acknowledge that through the performance of their respective obligations hereunder, each party may disclose Confidential Information belonging to the other party and each party may otherwise come into possession of Confidential Information belonging to the other party.  The parties acknowledge that any unauthorized copying or disclosure or unauthorized use by one party of Confidential Information belonging to the other party (the "non-disclosing party") will cause irreparable harm and loss to the non-disclosing party.  Accordingly, the parties agree to treat all Confidential Information belonging to the other party in confidence and exercise at least such care with respect to the other parties' Confidential Information as the party would exercise with respect to its own Confidential Information, but in no case less than reasonable care; to use Confidential Information belonging to the other party only for the purposes of carrying out the obligations of this Agreement; not to copy, in whole or in part, Confidential Information belonging to the other party except to the extent necessary to carry out the obligations of this Agreement; and not to disclose Confidential Information belonging to the other party to any third parties. Each party agrees that it shall disclose Confidential Information only to those employees, who need to know such information and certifies that such employees have previously agreed, either as a condition of employment or in order to obtain the Confidential Information, to be bound by terms and conditions substantially similar to those of this Agreement.  Each party agrees not to communicate any information to the other party in violation of the proprietary rights of any third party. In addition to any remedies which either party may have under this Agreement or at law or in equity, each party shall be entitled to injunctive and/or equitable relief to prevent the breach or continued breach of any of the terms or provisions herein, and the breaching party agrees not to raise as a defense to any action or proceeding for an injunction the claim that the other party would be adequately compensated by monetary damages.  Customer agrees to assist DBI in remedying any unauthorized use or disclosure of Confidential Information.   Customer may share outputs from the Software with its customers, consultants, contractors, and other parties with whom it has business contract relationships.
(b) Without limiting the generality of the foregoing, except as explicitly set forth elsewhere in this Agreement, Customer shall not disclose, sell, sublicense or otherwise transfer or make available all or any portion of the Products to any third party without the prior express written consent of DBI.  Customer may make backup copies of the Software and such other copies as are reasonably necessary for the intended, limited use contemplated herein; provided however, that each copy of the Software must include all notices contained in the original regarding confidentiality and proprietary rights.  In no event shall Customer make the Software available for use by a greater number of users or on machine(s) with a greater aggregate number of processors than provided for in this Agreement and any Schedules or other attachments hereto. 

(c) Exclusions from Nondisclosure Obligations.  A party’s obligations under the paragraphs immediately above (“Nondisclosure”) with respect to Confidential Information shall terminate when that party can document that: (i) the  information was in the public domain at or subsequent to the time it was communicated to that party by the disclosing party through no fault of that party; (ii) the information was rightfully in that party's possession free of any obligation of confidence at the time it was communicated to that party by the disclosing party; or (iii) the information was developed by employees or agents of that party independently of and without reference to any information communicated to that party by the disclosing party. If either party is required to disclose the Confidential Information in response to a valid order by a court or other government body, or as otherwise required by law or as necessary to establish the rights of either party under this Agreement, such party agrees to provide the other party with prompt written notice so as to provide such other party with a reasonable opportunity to protect such Confidential Information. 
(d) Restrictions Relating to Third Party Components. The Software contains Third Party Components obtained or licensed from third parties and subject to certain restrictions. Thus, any violation of this Agreement may violate not only DBI’s rights, but may also violate the rights of third parties.  In particular, certain installations of the Software may include database and other software from IBM Corporation, and thus must be used in compliance with IBM’s International Program License Agreement which is available on IBM’s website or upon request.  Such Third Party Components may be used only in conjunction with and as part of the Software licensed hereunder and not separately or for any other purpose.  
8.
WARRANTIES:  (a) DBI warrants that for a period of thirty (30) days from Customer's execution of this Agreement, the media upon which the Software is embedded will be free of defects in materials and workmanship, under normal use and that the Software shall substantially conform to DBI written specifications.  Under this warranty, DBI’s sole obligation shall be to replace or repair, at the option of DBI, any unmodified media and/or Software, unless such modification was made by or on behalf of DBI, in which case the warranty set forth in this Section 8 shall apply, that proves defective during the warranty period; provided that Customer shall provide DBI with a detailed description of the defect along with the media and/or Software and sample material sufficient to enable DBI to reproduce the defect. No person, dealer, or company may expand or alter this warranty.

(b) DBI warrants that to the best of its knowledge no virus, invisible hypertext markup language hot link, Java applet Trojan horse, encryption code, lock-out device or similar program, macro or script, is included within the Software, except for DBI’s license control mechanisms which require license keys for operation. 

(c) EXCEPT AS SET FORTH ABOVE IN THIS SECTION 8, DBI MAKES NO REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED, WITH RESPECT TO THE PRODUCTS LICENSED OR PURCHASED HEREUNDER, INCLUDING WITHOUT LIMITATION ANY REPRESENTATION OR WARRANTY AS TO ITS MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.

(d) DBI’S PRODUCTS ARE NOT FAULT-TOLERANT AND ARE NOT DESIGNED, MANUFACTURED OR INTENDED FOR USE OR RESALE AS ON-LINE CONTROL EQUIPMENT IN HAZARDOUS ENVIRONMENTS REQUIRING FAIL-SAFE PERFORMANCE, SUCH AS IN THE OPERATION OF NUCLEAR FACILITIES, AIRCRAFT NAVIGATION OR COMMUNICATION SYSTEMS, AIR TRAFFIC CONTROL, DIRECT LIFE SUPPORT, OR WEAPONS SYSTEMS IN WHICH THE FAILURE OF PRODUCTS COULD LEAD DIRECTLY TO DEATH, PERSONAL INJURY, OR SEVERE PHYSICAL OR ENVIRONMENTAL DAMAGE ("HIGH RISK ACTIVITIES"). DBI SPECIFICALLY DISCLAIMS ANY EXPRESS OR IMPLIED WARRANTY OF FITNESS FOR HIGH RISK ACTIVITIES.

(e) Customer represents and warrants that it will not use, distribute or resell Products for High Risk Activities and that it will ensure that its end-users or customers are provided with a copy of the notice in the previous paragraph.

(f) If Customer has elected perpetual licenses without term limits, DBI provides a total satisfaction money back warranty for the time period as defined by Schedule A.  With this warranty, Customer may terminate this agreement under paragraph 11.c and request a refund of monies paid provided that Customer’s cancellation request is provided to DBI prior within the warranty period.

9. INDEMNIFICATION:  DBI, at its own expense, shall protect, defend, hold harmless, and indemnify Customer, its successors and assigns and shall pay any damages, agreed upon settlement amounts, and necessary costs (including attorney fees and fines) finally awarded with respect to all proceedings or claims against it or them for the infringement of any third party Intellectual Property Rights resulting from Customer's exercise of the Software license rights granted to it under this Agreement.  The defense against any such proceedings or claims shall be conducted and controlled by DBI, at its own expense, but Customer may have counsel present at Customer’s expense and shall be permitted to participate in the defense of the proceeding or claim and all related settlement negotiations. Customer shall provide DBI with all necessary assistance, information and authority to perform the above.  Moreover, Customer shall not agree to settle any such proceeding or claim without the written consent of DBI, which consent shall not be unreasonably withheld.  The foregoing notwithstanding, with respect to each individual proceeding or claim, DBI shall not have any liability hereunder based on (1) infringement or alleged infringement to the extent caused by Customer-supplied materials or components; (2) Customer's failure to provide prompt  notice to DBI of such proceeding or claim to allow DBI to respond in a timely manner without prejudice; or (3) infringements resulting from modifications or Derivative Works made by Customer or a party other than DBI.

If during the term of this Agreement, the Software becomes, or, in either DBI's or Customer's opinion, is likely, to become, the subject of a claim of infringement of a third party Intellectual Property Right, DBI may at its option and expense: 

(i) Procure for Customer the right to continue using the Software; or

(ii) Replace the Software with non-infringing software substantially complying with the Software's specifications; or

(iii) Modify the Software so that it becomes non-infringing and performs in a substantially similar manner to the original Software.
If DBI determines that none of the above alternatives, set forth above in subparagraphs (i), (ii) or (iii), are practicable, then Customer shall have the right to immediately terminate this Agreement upon written notification to DBI and return, or at DBI's option, provide written certification of destruction of, the Software and DBI shall refund to Customer the remaining value of the Software (the License Fee(s) as amortized and prorated over a forty-eight (48) month life).

10.
LIMITATION OF LIABILITY: In no event shall EITHER PARTY be liable for any consequential, incidental, indirect, special, or punitive damages incurred by THE OTHER PARTY and arising out of the performance of this Contract, including but not limited to loss of good will and lost profits or revenue, whether or not such loss or damage is based in contract, warranty, tort, negligence, strict liability, indemnity, or otherwise, EVEN IF SUCH PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. CUSTOMER AGREES THAT DBI'S LIABILITY FOR ALL CLAIMS OF ANY KIND SHALL BE LIMITED TO GENERAL MONEY DAMAGES AND SHALL NOT EXCEED THE AMOUNTS ACTUALLY RECEIVED BY DBI FROM CUSTOMER PURSUANT TO THIS AGREEMENT.  THESE LIMITATIONS SHALL APPLY NOTWITHSTANDING ANY FAILURE OF ESSENTIAL PURPOSE OF ANY LIMITED REMEDY.
11.
TERM; RENEWAL; TERMINATION:

(a)
This Agreement shall commence on the last date set forth below shall continue until terminated 
as provided for below.
(b)
This Agreement may be terminated at any time, upon the written agreement of DBI and Customer.

(c) Customer may terminate this Agreement at any time upon 30 days’ written notification to DBI.

(d) Either party may terminate this Agreement for the other party's breach of any material provision of this Agreement; provided the nonbreaching party has provided the party in breach with written notice specifying such breach and the party in breach has failed to cure such breach thirty (30) days of receipt of such notice.

(e) Either party may terminate this Agreement, upon sixty (60) days prior written notice to the other party, if (1) proceedings under bankruptcy or insolvency laws are commenced by, or against, the other party and such proceedings are not dismissed within sixty (60) days of such commencement; (2) if the other party is ordered or adjudged bankrupt, is placed in the hands of a receiver (or similar officer) and such receiver is not discharged within sixty (60) days; (3) the other party makes an assignment for the benefit of creditors, or otherwise enters into any scheme or composition with its creditors; (4) substantially all of the other party's assets are seized or attached in conjunction with any action against it by any third party; (5) the other party is dissolved or seeks to terminate or otherwise cease its business operations and affairs.

(f) Upon termination of this Agreement under subparagraph (b) or (c) above, or termination by DBI due to Customer’s breach under subparagraph (d) or (e) above, Customer shall, upon notice from DBI and in accordance with any specific directions from DBI, immediately return to DBI all Software, including copies thereof, all accompanying documentation, and all other tangible materials in the possession of the Customer, related to the Software, and Customer’s license to the Software shall terminate.

(g) Termination of this Agreement shall be in addition to and not in lieu of any legal or equitable remedies available to the parties. The provisions of Sections 6, 7, 8, 9, 10 and 12 of this Agreement shall survive termination of the Agreement.

12.
SERVICES: DBI shall provide Software or Hardware training, Software or Hardware installation assistance, and DB2 LUW or Oracle performance and design training, if any, as provided on Schedule B. Customer agrees to pay for such Training services within 30 days after receipt of DBI’s invoice for same.
13.
ACCOUNT DIRECTORS: DBI and Customer shall appoint account directors to interface and communicate with one another. As of the Effective Date, the DBI account director shall be Insert Name of DBI Director (email: insert dbi director email address) (phone: (NNN) NNN-NNNN xNNN) and the Customer account director shall be Insert Name of Customer Director Here (email: insert customer director email here) (phone: (NNN) NNN-NNNN xNNNNN).  Either Party may change its account director by providing the other written notice.
14.
EXPORT CONTROLS: The Parties shall cooperate as reasonably necessary to ensure compliance with the laws and regulations of the United States and all other relevant countries, relating to exports and re-exports (“Export Laws”). Neither Party may import, export, re-export or transfer, directly or indirectly, including via remote access, any part of the Products, in violation of any such laws and regulations, or without any written governmental authorization required under applicable Export Laws. No part of the Products may be downloaded or transferred or transported or otherwise provided or made available, either directly or indirectly, (i) into Cuba, Iran, Libya, Sudan or any other country subject to U.S. trade sanctions, to individuals or entities controlled by such countries, or to nationals or residents of such countries other than nationals who are lawfully admitted permanent residents of countries not subject to such sanctions; or (ii) to anyone on the U.S. Treasury Department’s list of Specially Designated Nationals and blocked persons or the U.S. Commerce Department’s Table of Denial Orders.  BY EXECUTING THIS AGREEMENT, EACH PARTY AGREES TO THE FOREGOING AND REPRESENTS AND WARRANTS THAT IT IS NOT LOCATED IN, UNDER THE CONTOL OF, OR A NATIONAL OR RESIDENT OF ANY SUCH COUNTRY OR ON ANY SUCH LIST.  

15.
GENERAL:


(a)
This Agreement:

(i)
shall include all Schedules, addendums, exhibits and other attachments hereto and shall constitute the entire agreement between the parties hereto and supersedes all prior agreements, written or oral, concerning the subject matter herein and there are no oral understandings, statements, or stipulations bearing upon this Agreement which have not been incorporated herein;

(ii)
may be modified or amended only by a written instrument signed by each of the parties hereto;

(iii)
shall bind and inure to the benefit of the parties hereto and their respective heirs, successors, and assigns;

(iv)
shall be construed in accordance with and governed by the laws of the State of Texas without reference to conflict of laws principles;

(v)
may not be assigned by Customer without the express written consent of DBI, whose consent shall not be unreasonably withheld.  

(b)
Any and all notices permitted or required to be given hereunder shall be in writing and shall be deemed duly given: (i) upon actual delivery, if delivery is by hand; (ii) upon receipt by the transmitting party of confirmation or answer back, if delivery is by Telex, telegram, facsimile or electronic mail; (iii) upon delivery into the United States mail, if delivery is by first class postage paid, registered or certified return-receipt-requested mail, or (iv) upon date of receipted delivery by nationally-recognized overnight carrier.  Each such notice shall be sent to the representative of the respective party or its successor at the address indicated in the first paragraph of this Agreement, or to any other address the respective party may designate by notice given pursuant to this Section.

(c)
If any provision of this Agreement shall be held invalid or unenforceable by competent authority, such provision shall be construed so as to be limited or reduced to be enforceable to the maximum extent compatible with the law as it shall then appear.  The total invalidity or unenforceability of any particular provision of this Agreement shall not affect the other provisions hereof and this Agreement shall be construed in all respects as if such invalid or unenforceable provision were omitted.

(d) In the event of litigation to enforce the terms and conditions of this Agreement, the losing party agrees to pay the prevailing party’s costs and expenses incurred including, without limitation, reasonable attorneys’ fees. Any litigation arising between the parties shall be within the exclusive jurisdiction of the courts of the State of Texas, Travis County, or if the jurisdiction prerequisites exist at the time, the Federal Courts of Texas with venue to be in the Austin Division of the Western District of Texas, and the parties hereby waive any right to object to personal jurisdiction and venue.

(e) Any delay, omission or failure of performance by either party hereto under this Contract other than failure to pay shall not constitute default hereunder or give rise to any claim for breach of contract if, and to the extent, such delay, omission or failure is caused by or arises by reason of Force Majeure.  Force Majeure shall mean occurrences beyond the reasonable control of the party affected, including acts of God; strikes, boycotts or other concerted acts of workmen; laws, regulations or other orders of public authorities; military action, state of war or other national emergency; failure of utilities; fire, tornado, hurricane, flood or other severe weather event which, by the exercise of reasonable diligence, the delayed party is unable to prevent or provide against.  The party affected by any Force Majeure event or occurrence shall give the other party written notice of said event or occurrence within ten (10) days of such event or occurrence. 

(f) The UN Convention on Contracts for the International Sale of Goods does not apply to this Agreement.
(g) Customer is responsible for any personal property taxes for the Products from the date acquired by Customer.

(h) Both Customer and DBI will submit to the other party for approval, prior to use, distribution, or disclosure (whether via traditional print media or via any electronic medium now known or hereinafter developed) of any advertising, promotion, or publicity in which the trade name or trademarks of the other party are used.  Neither party shall unreasonably withhold such approval.  Both parties will have the right to require, at each party's respective discretion, the correction or deletion of any misleading, false, or objectionable material from any such advertising, promotion, or publicity.

(i) All references in this Contract to the singular shall include the plural where applicable.  Titles and headings to sections or paragraphs in this Contract are inserted for convenience of reference only and are not intended to affect the interpretation or construction of this Contract.

IN WITNESS WHEREOF the parties hereto have caused this Agreement to be executed by their duly authorized representatives as of the last date and year written below.  The parties hereto agree that a facsimile transmission of this fully executed Agreement shall constitute an original and legally binding document.

Database-Brothers, Inc. (DBI)
Name and Title: Scott R. Hayes, President & CEO
Date:                                (YYYY-MM-DD)

 [Customer]
Name and Title: Insert Customer Name, Title Here
Date:                                 (YYYY-MM-DD)


Customer Billing Contact Name: Insert Customer Billing Contact Name Here
Customer Billing Contact Phone: Insert Billing Contact Phone (NNN) NNN-NNNN xNNNNN
Customer Billing Contact Email: insert billing email address here

SCHEDULE A - Software and Terms
	Product
	Platform: AIX/Sun Linux/

Windows
	CPU or

Desktop

Quantity
	Named /Unlimited Server License
	License Fee Per Unit
	Extended Cost (Includes 1st Year Maintenance)
	Annual Maint Fee per selected service class

	Brother-Panther™ for DB2 LUW CPUs
	 FORMDROPDOWN 
 
	0 
	 FORMDROPDOWN 

	$3,990.00
	     
	     

	Brother-Thoroughbred™ for DB2 LUW CPUs 
	 FORMDROPDOWN 
 
	0  
	 FORMDROPDOWN 

	$2,928.00
	     
	     

	Brother-Eagle™ Enterprise Edition DBA Desktops for DB2
	 FORMDROPDOWN 
 
	0  
	 FORMDROPDOWN 

	$839.00
	     
	     

	Brother-Eagle™ Enterprise Edition DBA Desktops for Oracle
	 FORMDROPDOWN 

	0
	 FORMDROPDOWN 

	$839.00
	     
	     

	Brother-Owl™ for Oracle CPUs
	 FORMDROPDOWN 

	0
	 FORMDROPDOWN 

	$2,389.00
	     
	     

	Brother-Wolf™ for Oracle CPUs
	 FORMDROPDOWN 

	0
	 FORMDROPDOWN 

	$2,579.00
	     
	     

	Brother-WatchDog® Audited Database CPUs
	 FORMDROPDOWN 

	0
	 FORMDROPDOWN 

	$11,324.00
	     
	     

	1-BMC SmartDBA Annual Maintenance Upgrade (Prorated through 2009-12-31) for Brother-Panther and Brother-Eagle Replacement 
	N/A
	0
months
	Named
	$0.00
	$0.00
License transfer, & support
	$0.00 
Annual Renewal Amount

	1-BMC SmartDBA Annual Maintenance Upgrade (Prorated through 2009-12-31) for Brother-Wolf, Brother-Owl, and Brother-Eagle replacement 
	N/A
	0
months
	Named
	$0.00
	$0.00
License transfer, & support
	$0.00
Annual Renewal Amount

	Totals as per attached Quote


	
	
	
	
	$0.00
	$0.00


SCHEDULE A - Software and Terms, Page 2
Payment Due:  FORMDROPDOWN 

Service Class:  FORMDROPDOWN 

License Term:  FORMDROPDOWN 

If Perpetual License Term, Select Warranty Period:  FORMDROPDOWN 

Beginning                          (YYYY-MM-DD),  Renewal Annual Maintenance due will be:                                     (from above chart)
For Windows Product licenses, customer will supply DB2/Windows Data Server Computer Names and CPU counts to DBI for license key generation.  To find computer names:

START > My Computer > View System Information > Computer Name Tab > Provide “Full Computer Name”

Alternate Method: Launch Brother-Eagle > Click Menu Button > Choose “License Key” Option.  Computer Name will be displayed.

UNIX Customers shall supply output from command “uname -a” to DBI ( keys@db-performance.com ) for Named CPU licenses.

SCHEDULE B – Services
On site Training/Consulting Days requested: 0
On site Installation/Configuration Days requested: 0
Daily Services Rate: USD  $0.00
Travel & Living Expenses: USD  $0.00
Service Description:

Insert Brief Description of Services Here
SCHEDULE C – Hardware (Brother-WatchDog® Appliance)
(Not Applicable for Brother-Panther™, Brother-Thoroughbred™, and Brother-Eagle™ Enterprise Edition)
Appliance Price:  $0.00
Appliance Specifications: Processors:  FORMDROPDOWN 
 Memory:  FORMDROPDOWN 
 MB  Disk: Insert Description of required Disk Here
Pre-Installed Software: 
 FORMDROPDOWN 
 [Brother-WatchDog Repository & Application] 
 FORMDROPDOWN 
 [DB2 Express Edition]
 FORMDROPDOWN 
 [DB2 Net Search Extender]
Other: Describe other software to be pre-installed, if any
Other: Describe other software to be pre-installed, if any
Target Availability Date:       (YYYY-MM-DD) 

Customer Purchase Order Number:      
Additional Terms:
C-1     PURCHASE AND SALE.  Customer hereby agrees to buy, and DBI hereby agrees to sell to Customer, subject to the terms and conditions of this Agreement, the Appliance set forth and described above on this Schedule C at the Appliance Price set forth above. Payment will be made on the terms set forth in Section 4 of the Agreement.
C-2     AVAILIBILITY.  DBI reserves the right to make partial deliveries and to ship the Appliance and any related Hardware as it becomes available.  Delivery dates are approximate.  

C-3     TITLE.  Title to the Appliance and risk of loss shall pass to Customer upon the later of execution of this Agreement and notice by DBI to Customer that the Appliance is available for shipment.

C-4     OTHER HARDWARE AND SOFTWARE.  In light of possible hardware and software incompatibility, DBI recommends that Customer not use any hardware or software or other devices in conjunction with the Appliance without first consulting with DBI.

C-5     DEFECTIVE APPLIANCE.  In the event any component of the Appliance is found to be defective, Customer shall notify DBI immediately, and DBI shall, at its sole cost and expense, repair or replace the Appliance within thirty (30) days.  If Customer has not notified DBI of any defect in writing within five (5) days of receipt of the Appliance, it shall be conclusively presumed that the Appliance was delivered to Customer free of defect and Customer shall assume responsibility for the cost of any repair, enhancement, alteration, or replacement of the Appliance.  

C-6     TAXES.  Customer agrees to pay when due (or, if necessary, reimburse DBI for) any applicable sales, use, property, excise, and other similar taxes.  
C-7     TRANSPORTATION COSTS.  The cost of packing, crating, shipping, in-transit insurance, and all other transportation costs will be paid and borne by Customer. 

C-8     CUSTOMER RESPONSIBILITIES.  Customer shall be solely responsible for: 
(a) staging, configuration, installation, and testing of the Appliance,
(b) transportation of the Appliance from DBI’s location to Customer’s location,
(c) repair of any damage that occurs during transportation,
(d) repairing any errors in or operational deficiencies of or caused by the Appliance,
(e) making modifications to update or increase the capacity of the Appliance in any regard, 
(f)  training of Customer’s staff in the operation of the Appliance, and
(g) obtaining technical support for the Appliance from DBI or a third party.

Database-Brothers, Inc.

Name and Title:
Scott R. Hayes, President & CEO
Date: 2008-03-23 FORMTEXT 

2008-03-21



 [Customer]

Name and Title: Insert Customer Name, Title Here
Date:      (YYYY-MM-DD)
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